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Consultation on proposed commitments in the
investigation into suspected anti-competitive conduct by
housebuilders’

Whilst we understand the investigation into suspected breaches of competition law
undertaken by the CMA was limited to 7 of largest housebuilders, we are concerned that,
given our knowledge of the planning system, it does not go far enough and that the remedy
proposed is so insignificant (in both financial and process terms) that it will not deter similar
breaches in the future (from these and other providers).

The proposed fine represents just 0.44% of the combined revenue of these 7 businesses
and just 5.29% of their combined profit after tax! The duration of the proposed contractual
commitment is just 5 years, and the exceptions make the Information Exchange
Commitment more or less meaningless.

We believe the proposed remedy will, therefore, undermine deterrence and reduce further
the confidence of citizens in the overall integrity of the planning system.

It is not clear whether the companies providing the “ex gratia payment of £100 million to His
Majesty’s Government within three months from the Effective Date” will be able to recover
some, or all, of those funds through the provision of that affordable housing. If this is the
case, then this is not really part of the remedy at all, it is merely a displacement of minimal
funds for a short period of time and will, ultimately, be inconsequential in a financial context.

There is no reference in the report to any alternative remedies for these serious violations
that have resulted in inflated house prices for citizens and a pipeline of over 1.4 million
homes that have planning permission but have not yet been built out, to maintain the profit
levels of these companies.

In fact, the exceptions discussed in paragraph 5.3 of the Notice of Intention to Accept
Commitments? appear to specifically permit companies to share information that might help
them with land acquisitions, land banking or buildout rates.

We would welcome further information from the CMA about what the alternative remedies
may be, including those that are being avoided by the agreement that has been struck with
these businesses.

Commercially sensitive information is not subject to FOI requests, so there is already opacity
in the system. Given this agreement only relates to the seven providers named in the action,
we believe further regulation is needed to ensure all housing developers are explicitly
required to ensure the future transparency of information so that adherence to competition
law (and to the commitments made in this agreement) can be monitored and challenged by
the public.

The proposed commitment to adhere to industry-wide guidance is undermined by the fact
that the guidance will be written by the Home Builders Federation, which is essentially the
industry setting the rules for its own homework and then marking it too. There does not
seem to be any role for independent input into the guidance from consumer groups or
indeed house purchasers, who have possibly suffered from cartel pricing.

1 https://connect.cma.gov.uk/consultation-on-proposed-commitments-in-the-investigation-into-
suspected-anti-competitive-conduct-by-housebuilders
2 https://connect.cma.gov.uk/43115/widgets/128634/documents/87514
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We are also concerned about the precedents that this remedy establishes for large
companies, such as these, to ‘buy their way out’ of inconvenient problems within the
planning system. Indeed, the government themselves are proposing to allow builders to
avoid environmental and ecological challenges by paying a fee in the current Planning and
Infrastructure Bill.

Allowing prosperous businesses to pay such an insignificant amount to compensate for their
breaches of competition law implies a predetermined lack of partiality, perpetuating the
unfair advantage that they undoubtedly already have within the planning system. The
remedy proposed by the CMA will further encourage previous behaviours, the establishment
of secret cartels and the abuse of their power and position within the process.

About the Community Planning Alliance

The Community Planning Alliance?® is a national umbrella group for over 700 communities®,
all campaigning against inappropriate development in their areas. We have extensive
knowledge and experience of the planning system, and our aims include seeking increased
community participation, better environmental protections and the right homes and
infrastructure in the right places.

3 https://www.communityplanningalliance.org/
4 https://www.google.com/maps/d/viewer?11=53.33604466907499%2C-
2.2016489752072244&z=12&mid=1nFg3i1Ft5-K4LadaEMCb0Owr17-133Kk
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